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http://www.copyrightnote.org/paper/pa0143.pdf (& # % B : 2024/03/13) -
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Pie T B 4ksE | o AN ER LR FARZITABRERRE >
ek An s ¥ i = 43 B (thumbnail) @ B ik iB4s 4 Hily > (B (e A £k

W H I R B G B  RB IR A PT AR sk 0 RSk
RBAPTAEZMEA » BATEBERTHR -

2003 4 £ B WK % 9 i E kIR Kelly v. Arriba Soft Corp £ * #
RE o VB AR ZAERR RSB R PR AT e B 0 T B4 B E Ak
WA E TIRIBERKRE ) BEASF T EBHIEEETR HEE R
B ZFEHAN G RDE - BASEERNATS -

[g 4 7> Perfect 10 v. Google, Inc. & * F » & 1545 £ & Perfect 10 %
7 Google vAJfe g A2 X #IH FH F 2 by e A JE ik B4Rz £ 8 4]
M EFR A A3 Google Z A H#H R F - S48 A K 1FE 1 Google 244 F
71% (Google Image Search) * # FEZFRH X 4HE » EmBEZEE
B MAELEZIEFEARERE  RELBHZF/MEHE - RA > EBHK
4t #R 377 ik It Howard Matz % B 3% % > Google 44 F £ 4t X 4 B ¥ ¥ 4 3%
MEFREEAR  EELAERFFEEEZFIELEE  FHAHAT
BB R M RAR F Perfect 10 2 F 454 > M Google A & #3044 F 4R
ZE@ AR EETR > LA ERNENRETRFR - L4 E 4
BT HIE o KEL Google LIF#E » F 9 W@ EIFiAFTiedl T 4% T H|
ko 38 T HTML 4848 R 5708~/ & R (Providing these HTML

instructions is not equivalent to showing a copy.) ; * 7 Google Z 3% 5] %

24

25

26

Jonathan Band, Google and Fair Use, 3 J. Bus. & Tech. L. 1 (2008). Available at: http://digitalcommons.
law.umaryland.edu/jbtl/vol3/iss1/2 (last visited Dec. 20, 2023).

Kelly v. Arriba Soft Corp, 336 F.3d 811 (9th Cir. 2003).

Perfect 10 v. Google, Inc., 416 F.Supp.2d 828 (C.D.Cal.2006), 487 F.3d 701 (USCA, 9th Cir. 2007).
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H A% 6918 14 (highly transformative and of great value) | * & &2

AR A -
(=) "ERGH, Z42RA

7 Field v. Google £ ¥ » Py 3% 1 4 #F Field # & S 483k EAE X ¥ >
1% ) % 13 % # Google 44 7 5] %1% 713 2| - Field 43 Google = " & B 7
# (Cache) | ¥ AL XFHENTHE T 4ELEFHA
T4k E M - 4 F45T B Google 9 " BB A4% | P FRFIE X FE
&5 3t T #k  Field # Google 32 AL » £ 5k Google = " B R 4% | 1=
TR LT

P33 3 0 B AR 3 Ty R e A RGRE 0 Field AF FAFRE £ 4% £ e
it Google M F 51 %A adtb e A TER "2RT , RA» BRH
Google Z k% » Google 1% #F 2 7T & % R # A Field = #1F » X Google
Cache X% 7 FAF &7 F AR MK F 107 4557 R A 3L MR A -

— A EZIAEEER

Google A 2004 F B 45 3 ¥ " Google B £ 4% % (Google Book Search) | =t
LM HERERPEETESE RS NRITFRREAEE  FRERAH
# Google 3% F 51 % L34 5 > m B Z 45 B BRI — 5 4 R 00 BAL & T4 -

"Google Bl £ F | IRAFAR KB E =48 » — &2 FEHERER > 2
THAETHIAERAT A RAHMEFTAIRBTHENET & FFRARESY
BRHFRRE - RARI AN =L FEHEREREEN - B T AkH - &
BEEHAREE  BPTAEXHE - &R BAMTRERY R HYFEBeE
BEHEZEHREEZHEBRE RERUE ZHMHEH - Google HHFH " HrrriE # (opt-
out) J Ml HILFMEMIINGTEZFMEMA > REERIFRFE  Google B
SHERLEEZETH R FFIETR R TR - SRR SF -

¥ Field v. Google, 412 F. Supp. 2d 1106 (D. Nev. 2006).
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FEHEA £k Google w12 EH F4EH > 2 h BRI T XL RIGH &
2 @ FIF ket Google 2 AT 5 B G IAE R * o kTR s 0 Google K&
NPT R B ZRAARE T REAEZRAE VBN FERZIANE  FRAARK
B &gy ZAR T G Chighly transformative) | X474 @ BP4E A &
FMEH A A Z B o A3 A ST -

=~ EARAERMZ T4

2B EXFE VS SAMAFFHMRAMGRAL B ERMATHAGRT -
— B4 R B &) kB AR R S A R R R R X AR BT A o AT BE S E
HZRFE REBATHANIER  MAEFEHEETREGELARE > B4
ZHEE XA A RS LAMREFEA TR A G BAFEGE -

E B FEREHAGEE AR - PARAE 107 15 - ZHERT ¢

THEH 106 MR E 106A 15X T 0 LRLEE CHTRIRE  HFE (&
HREEAMSHAE) ~ BilrRARZIB rﬁ‘umﬁ%%ﬁé}%%%ifﬁﬁﬁk ’
RABTMEXTRZF R AT RAST SRR EF > R SRR
T AR RZMERGERGEERAN > BREEZIH LR O

—FAZBNEMNE o GLEAERNRIESNKFT AN -
= EEZMH o
= BRI R ZE 7 A R AEPT & Z ] o

v AR R FEBATHRALMEAIDE -

28

Authors Guild v. Google, Inc., No. 05 Civ. 8136 (DC) (S.D.N.Y. Nov. 14, 2013): Authors Guild v.
Google 721 F.3d 132 (2nd Cir. 2015).

* 4t Eldred v. Ashcroft £ ¥ » 3h %= Ginsburg % B 4F %] 5238 : copyright law contains built-in First
Amendment accommodations °
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IR ATE R A RE TR R GBRASEEN B EEABAZEEAY
FIEHER AR A TEAE F 2382 *° - |

B 8 =B P e A= T # b (transformative ) | 488 » £ B EFFNATIR
SHBERAEES IR TAAZBNAMNLE | PheAEE -

£ B & 5% 1994 7> Campbell v. Acuff-Rose Music £ > ¥ » %A [ ERZEZ1E |
BIATABLH ZAE P 2 e & 0 BME S —#TF4F - AMAIZEA F1F (parody
"is the use of some elements of a prior author's composition to create a new one that, at
least in part, comments on that author's works." ) * 3%E14 B GAFEMH X H 107 15
z AR o KRB T ARRAZ T F A

ZE¥ 0 &% Acuff-Rose 2 @ % Roy Orbison ¥ William Dees Ff£]4E = " Oh,
Pretty Woman | & & X A - ZEFBERRE KA R BB ERAL
WEE T REEBUL , AW o %% Luther R. Campbell 55 A | & %v & 42 & 675
® 2 Live Crew &k F » #% " Oh, Pretty Woman ; & & s ' BKEHE | £ #8078
4% o A& Campbell ¥R & F §RBAF A 934 - 25 R EPTIRE » BN
ATHE 0 A5 A 2290 3 1% B 4F A Roy Orbison A& William Dees T 5T A% | Oh, Pretty
Woman ; @ RELEAT NG o F 15242 0 4 Campbell 278 k 45 & & R Ak
25 %5k BF © R4 Acuff-Rose 2 &) #rik &4 b FEHR T 7k -

*®107.(Limitations on exclusive rights: Fair use) :

Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work,
including such use by reproduction in copies or phonorecords or by any other means specified by that
section, for purposes such as criticism, comment, news reporting, teaching (including multiple copies
for classroom use), scholarship, or research, is not an infringement of copyright. In determining
whether the use made of a work in any particular case is a fair use the factors to be considered shall
include—
(1) the purpose and character of the use, including whether such use is of a commercial nature or is for
nonprofit educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole;
and
(4) the effect of the use upon the potential market for or value of the copyrighted work.
The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made
upon consideration of all the above factors.
Campbell v. Acuff-Rose Music 510 U.S. 569 (1994).

31

113.4 E2MEEAT vOoL.304

15



16

XREH
AT B (2 &
MR B EIRRS  FIE S 1R TARNZAMART , T EE

A e W EAE RS &ﬁﬁﬁﬁ%ﬁiwg’ ------ %ﬁﬁ%ﬁﬁ*ﬁﬂ%ﬁ$ﬂ
MR AR RIE S BRRAL S A ER I EAERE AT F %A
e weeee FAEMEZ B0y 0 @ F AR G AR AL B AE - ORI A S R o 3%

F R AL X FE 0 RS B AL AR B B R IEAZ S 0 A RELR A B AEHEZ R
T A AERRZEM - BEAELLA B BRI T RS TSR
A Z B % #lie @ £ H o (The central purpose of this investigation is to see......
whether the new work merely "supersede[s] the objects" of the original creation,......or
instead adds something new, with a further purpose or different character, altering the
first with new expression, meaning, or message; it asks, in other words, whether and
to what extent the new work is "transformative." ...... the goal of copyright, to promote
science and the arts, is generally furthered by the creation of transformative works. Such
works thus lie at the heart of the fair use doctrine's guarantee of breathing space within
the confines of copyright, and the more transformative the new work, the less will be the
significance of other factors, like commercialism, that may weigh against a finding of

fair use.) |

\

ZEMA TR AE R ) X FIETIREE  PBEIRE T BERF S AR BT
BE - AT AR I R R o R B SRR BN G AR A FIET R R
I FRTEME  Z ARG T AL 0 AT ARG ARSI o b
TR mAEEFH L BAE-FZBNRFRMWRE - AR EZABRKE
% ez 4 B (Additionally, “transformative” uses are more likely to be considered
fair. Transformative uses are those that add something new, with a further purpose or

33

different character, and do not substitute for the original use of the work.) |

32

Pamela Samuelson, Possible Futures of Fair Use, 90 Wash. L. REV. 815 (2015). Available at: https://
digitalcommons.law.uw.edu/wlr/vol90/iss2/9 (last visited Dec. 20, 2023).

B2 R EABEEH G 2013 FHATE LML %513 E X XM TR 0 https:/www.copyright.gov/fair-
use/ (last visited Dec. 20, 2023).
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il EERERBR S A TR, FAEREEF L IF
% 8AMAZERREMKAS | EELEHATHA ﬁﬂ*ﬂﬁ;f"%ﬁ% A TRAE R
RABERZHOHE  REEE TR | R EREREZ > AN
Bt TR IEE ) KRB RN T X BRI R E 2 m A A %
EZ B EB R AN FFNERB AN - 5 BEHZHA > BREETZ
RE— AR HA B HHAAARE  EIFAE TfbZ R | o RFR > B
I AR AL F 5 R E AR o AR F AR o AR AR AR F 2 F
AN FHG  ANBEREZEBETHAALBEAALA TR EGHE 1
BHBEBEIEERFE AR T RAERGEEBAETHEALBEAZITE 2
F) i B A o

W~ BRE )RR B

WMENER G FEHEZ AR BRBEANGZA L > £ RAR AL HZES
AAMRBZ I FF R A ER > FERSFERZIASHEER LR A AN F
HEEZ R R AA LR R EEEARE R LR -

BX FAEAEIS A R &S B EEAE L BA IR T EEH 2 5] 4 & R # | BA
XHE et ot 2B FAEEES 107562 ER S RAIMEZ S ERARE -

Bk 2001 FHAFMER S F SHAFYH  BA - FRAEHRERIERNITS
b ERBEZ N BRTIEARAAFIFEZARAM  AAEEAZEH
2000 FZEFEHHESFH 1I3EEE ISE"HAEBEEZ T 22545 R (safe
harbor) | *» WWAERA R LIRFE R GREBEIRZIEL  TRAEF
FI% > PP AR B > RS E RN TN EZ TERAK -

34

Council Directive 2001/29, The Harmonization of Certain Aspects of Copyright and Related Rights in
the Information Society, art. 5, 2001 O.J. (L 167) 10, 16 (EC).

Council Directive 2000/31, Certain Legal Aspects of Information Society Services, in Particular
Electronic Commerce, in the Internal Market, arts. 13-15, 2000 O.J. (L 178) 1, 12-13 (EC).

35

113.4 E2MEEAT vOoL.304

14



18

v
it
ol H
z
mﬁ‘t

=B BB

3 B #: T 2020 FARER 0 {2 T 1988 SFEAEHE » st A &A% (The Copyright,
Designs and Patents Act 1988 ) | #* 2014 F5 EXEZTH 29A 16R T » 3F " &IEH
¥R B X FREFZEY (copies for text and data analysis for non-commercial
research) | A3 M * o A kX R4E B 8 0 f2 B R A E RS R L o 474
R BIEZ I E AR R AR A AR XFRER R
AR E RN FIEHEE TR o B R AR @I 5 5F kT LA 4t
# Getty Images 2> 8 4 3% Al B 45 2> 3] Stability Al B 45 % Stable Diffusion & %8 Al
Au o REREAMAZEZEZEERETRMFETETEELY  EHFEEHIL AR
ZTRRER -

FE Lot BE T R SRS 4 B R 2 F R R Y 22 40 4k Copiepresse
#2006 SF 3t Google 2 4% 7 5] % & # H E1F » ¥} Google #% 12 F F M 3 -
Google —#& 83 » H %] 2011 5 5 A L7 %FRAE 1 Google B F kg ™ » #05 F

E e 0 Google 414 5 B B ER T AL F 3REN * o

** 29A (Copies for text and data analysis for non-commercial research)

(1) The making of a copy of a work by a person who has lawful access to the work does not infringe
copyright in the work provided that—

(a) the copy is made in order that a person who has lawful access to the work may carry out a
computational analysis of anything recorded in the work for the sole purpose of research for a
non-commercial purpose, and

(b) the copy is accompanied by a sufficient acknowledgement (unless this would be impossible for
reasons of practicality or otherwise).

(2) Where a copy of a work has been made under this section, copyright in the work is infringed if—

(a) the copy is transferred to any other person, except where the transfer is authorised by the
copyright owner, or

(b) the copy is used for any purpose other than that mentioned in subsection (1)(a), except where
the use is authorised by the copyright owner.

(3) If a copy made under this section is subsequently dealt with—

(a) it is to be treated as an infringing copy for the purposes of that dealing, and

(b) if that dealing infringes copyright, it is to be treated as an infringing copy for all subsequent
purposes.

(4) In subsection (3) “dealt with” means sold or let for hire, or offered or exposed for sale or hire.

(5) To the extent that a term of a contract purports to prevent or restrict the making of a copy which,

by virtue of this section, would not infringe copyright, that term is unenforceable.

¥ Getty Images (US) Inc & Ors v Stability AI Ltd [2023] EWHC 3090 (Ch)
*®  Copiepresse SCRL v. Google Inc., Tribunal de Premiére Instance de Bruxelles, 13 February 2007;
confirmed by Cour d’Appel de Bruxelles (9eme Ch.), 5 May 2011, rulings #25-26.
% R, CNET, Steven Musil, Google settles copyright dispute with Belgium newspapers * https:/www.
cnet.com/tech/services-and-software/google-settles-copyright-dispute-with-belgium-newspapers/ (last
visited Dec. 20, 2023).
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1% B 7t #1 3 % 7% I Bundesgerichtshof, April 29, 2010, case I ZR 69/08. % % AL P. Bernt Hugenholtz
and Martin Senftleben (2012), Fair Use in Europe: in Search of Flexibilities, Institute for Information
Law Research Paper No. 2012-39, https://research.vu.nl/ws/portalfiles/portal/2943008/Fair+Use+in+
Europe+In+Search+of+Flexibilities.pdf (last visited Dec. 20, 2023).
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' Andersen v. Stability Al Ltd, U.S. District Court for the Northern District of California, No. 3:23-cv-00201.
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